IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
MARY LOUI SE DENESE SLAEY : NO. 05-704-2
VEMORANDUM
Bartle, C. J. April 26, 2006

Def endant Mary Loui se Denese Sl aey has been indicted in
this District for: (1) conspiracy to defraud the United States
by submtting fal se invoices to the General Services
Adm nistration ("GSA"); (2) defrauding the United States; and (3)
bri bery of a governnment official. See 18 U . S.C. 88 286, 287, and
201. Before the court is the notion of defendant to suppress
evi dence.

l.

The court held an evidentiary hearing on the pending
notion and nakes the following findings. In 2005, Janes Adans, a
special agent in the office of the Inspector General of GSA, was
engaged in a fraud and bribery investigation related to a
contract in which Systens Integration & Managenent, Inc. ("SIM)
agreed to provide GSA with certain conputer, web site, and
rel ated technol ogi cal services. Defendant was SIMs owner and
Chi ef Executive Oficer.

On May 4, 2005, Adanms submitted an application and

affidavit in support of a search warrant to a United States



Magi strate Judge in the Eastern District of Virginia. The
application cited the pertinent sections of the federal crim nal
code.' The place to be searched was Suite 820, 8614 Westwood
Center Drive in Vienna, Virginia, where SIMs office was | ocated.
Acconpanying the affidavit was a notion to seal signed by a
Speci al Assistant United States Attorney in the Eastern District
of Virginia. The notion requested that the court "issue an O der
sealing the application for a search warrant and the affidavit in
support of the search warrant, together with this Mtion to Seal
and proposed Order, until the United States noves to unseal these
docunents.” The stated basis for the notion to seal the
application and affidavit was the need to protect the identity of
a confidential source so as not to jeopardize the investigation.
The notion did not seek the sealing of the warrant or
its attachnments. It sinply stated, "Notw thstanding this Mtion
to Seal, the United States requests authorization to | eave a copy
of the search warrant, w thout any attachnents, at the |ocation
to be searched.” Nothing was said in support of the requested
authorization to omt the attachnents. The Magi strate Judge
i ssued the warrant and an Order to Seal on that same day, My 4,

2005. The Order provided in relevant part, "The United States is

1. The application referenced 18 U. S.C. 88 287, 286, 1341, 1510
and 201. Defendant has argued that the warrant should al so have
cited the statutory provisions. W disagree. There is no
constitutional or other requirenment that the warrant itself
identify the sections of the crimnal code on which the warrant
is predicated. See United States v. Gubbs, 126 S. C. 1494,
1500- 01 (2006).
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authorized to | eave a copy of the search warrant, w thout
attachrments, at the location to be searched."?

The warrant that was issued identified on its face the
address of SIMs office suite to be searched but contained a nore
detail ed description, including a picture of the building, in
Attachnent A. As to the property to be seized, the warrant
sinply noted, "See Attachnent B." Attachnment B, which consisted
of three pages, contained an expansive list of docunments and
conput er records of defendant, SIM and SIM s enpl oyees.

On the same day that the warrant was approved, Adans
hel d an operations briefing during which he summarized for eight
ot her law enforcenent officers the investigation and the
al | egati ons agai nst the defendant. He reviewed the warrant,
along with Attachments A and B, with the officers and handed each
of them a copy of the supporting affidavit for review The
warrant was executed by Adans and these eight other |aw
enforcenent officers, the next day, May 5, 2005. Neither
def endant nor any of SIMs enpl oyees was present at the tine of
the search. The search took 12 hours, and nmany conputers,
conmput er di sks, and docunents, including docunents related to the

estate of defendant's nother, were renpved. Adans testified on

2. Local Crimnal Rule 49 of the United States District Court
for the Eastern District of Virginia allows a Governnent notion
to seal a warrant, conplaint, supporting affidavit or indictmnent.
It nmust be acconpanied by "a statement as to why sealing is
necessary, and why anot her procedure will not suffice.” As
noted, the notion requested only that the warrant application and
probabl e cause affidavit be sealed. There was no such request
for the sealing of the warrant or its attachnents.
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direct exam nation at the suppression hearing that at the
concl usion of the search he left a copy of the warrant with the
attachnments as well as a copy of an inventory of what he and the
fell ow agents took. However, on cross-exam nation, he was mnuch
| ess certain about the attachnents. He nerely "thought” he |eft
a copy of Attachnents A and B al though he "could be m staken."
According to the defendant, she found only the
inventory and the one-page warrant w thout attachnents when she
returned to the office sonetine after the search and seizure had
taken place. Wthin several weeks after the search, her attorney
in Virginia requested a copy of Attachnents A and B from an
Assistant United States Attorney in Philadel phia, and copies were
then provided. This request for the m ssing attachnents nmade
after the search is consistent with the Governnent's notion to
seal and the order to seal, which authorized the agent not to
| eave these attachnents at SIMs office. The Governnment clearly
did not want the agent to | eave a copy of Attachnment B on the
prem ses and persuaded the Magi strate Judge to issue an order to
this effect. W believe that the agent acted in accordance with
the Governnent's agenda. W find that while the agent had with
hima copy of Attachnents A and B during the search, he left at
SIMs office at the conpletion of the search only a copy of the
| ess than detailed inventory and the first page of the warrant

and did not |eave a copy of the attachnents. W further find



that the failure to | eave the attachnments was intentional and
del i berate.?
.

Def endant argues that the warrant was constitutionally
defective under the Fourth Amendnent and requires the suppression
of all evidence taken fromthe office of SIMon May 5, 2005.*

The Fourth Amendnment to the Constitution reads:

The right of the people to be secure in their

persons, houses, papers, and effects, against

unr easonabl e searches and sei zures, shall not

be violated, and no Warrants shall issue, but

upon probabl e cause, supported by Gath or

affirmation, and particularly describing the

pl ace to be searched, and the persons or

things to be seized.

Def endant relies on the Suprenme Court's recent decision

in Goh v. Ramrez, 540 U.S. 551 (2004). There, a special agent

of the Bureau of Al cohol, Tobacco and Firearns ("ATF') had
information that unregistered firearns were in the hone of one
Joseph Ramirez. The ATF agent filed an application for a search
warrant together with a supporting affidavit with a Magistrate
Judge who approved and signed the warrant. \While the application
described with sufficient particularity the itens to be seized,
the warrant itself did not describe the itens and did not

i ncorporate by reference either the application or the affidavit.

3. Contrary to the Governnent's assertion, the pictures of SIMs
of fice taken by the agents do not show a copy of Attachment B
| eft on defendant's desk chair.

4. Defendant does not rely on the absence of Attachnent A in
connection wth her notion to suppress evidence.
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At the conclusion of the search, the ATF agent left a copy of the
warrant wwth Ms. Ramrez, who was present during the search, but
did not |eave a copy of the application which had been seal ed by
the Magi strate Judge. The follow ng day the ATF agent sent a
copy of the application to the Ram rezes' attorney at the
|atter's request.

The Suprene Court held that the search was unreasonabl e
under the Fourth Anendnent and that the action for danages under

Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971),

could go forward because the agents did not have the benefit of
qualified imunity. The Court explained that regardl ess of the
description on the warrant application, "the warrant did not
describe the itens to be seized at all. 1In this respect, the
warrant was so obviously deficient that we nust regard the search
as 'warrantless' within the nmeaning of our case law." Goh, 540
U S. at 558 (enphasis in original). The Court enphasized that
the description of the property to be seized nust be contained in
the warrant or at |east be incorporated by reference and that the
warrant, including any description incorporated by reference,

must be present at the search because possession of the warrant
"greatly reduces the perception of unlawful or intrusive police

conduct.” 1d. at 561-62 (quoting Illinois v. Gates, 462 U. S.

213, 236 (1983)).
Unli ke G oh, the Magi strate Judge here incorporated by
reference into the warrant the description of the property to be

seized. In addition, unlike Goh, the agent had in his
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possession during the search a copy of the warrant with the
judicially approved description. The Suprene Court in G oh noted
that there was no constitutional requirement to provide a copy of
the warrant to the occupant of the prem ses at the outset of or
during the search, at |east where no request was nade. |d. at
562 n.5. The Suprene Court has reiterated this point in United
States v. Gubbs, 126 S. C. 1494, 1501 (2006). Thus, the

viol ation of the Fourth Amendnent that occurred in Goh, that is,
the execution of a search with a warrant | acking a description of
the property to be seized, did not occur here.
This, however, is not the end of the anal ysis.
Def endant further argues that the evidence should be suppressed
because the agent did not |eave a copy of the warrant with
Attachment B at SIMs office at the conclusion of the search.
Rule 41(f)(3) of the Federal Rules of Crimnal Procedure, on
whi ch defendant relies, provides:
The officer executing the warrant mnust:
(A) give a copy of the warrant and a
recei pt for the property taken to the
person fromwhom or from whose
prem ses, the property was taken; or
(B) leave a copy of the warrant and
recei pt at the place where the officer
t ook the property.
Fed. R Cim P. 41(f)(3)(A) and (B). The Governnment counters
that even if the agent disregarded Rule 41(f)(3)(B) the court

shoul d not suppress the evidence since no constitutional

infraction took place.



There can be no doubt that the agent transgressed Rul e
41(f)(3)(B) when he failed to | eave a copy of the warrant with
Attachnment B at SIMs office when the search was ended. There is
cogent authority that a non-constitutional violation of Rule 41
is cause to suppress evidence when the defendant has been
prejudi ced or the violation is intentional and deliberate.

United States v. Sinons, 206 F.3d 392, 403 (4th Cr. 2000);

United States v. Burke, 517 F.2d 377, 386-87 (2d G r. 1975). In

United States v. Hall, our Court of Appeals defined prejudice

broadly in this context, "that is, prejudice in the sense that it
of fends concepts of fundanental fairness or due process.” 505
F.2d 961, 964 (3d G r. 1974) (enphasis added).

Here, the agent's act of om ssion was clearly
intentional and deliberate and of fends notions of fundanental
fairness. W are not dealing with a technical or inadvertent
error. It is not a situation where an agent, at the end of a
busy day searching SIMs office, sinply forgot to | eave the
warrant. The circunstances were particularly egregi ous because
t he agent was not acting sinply on his own but was doing the
bi ddi ng of higher |evel Governnent officials. The Speci al
Assi stant United States Attorney in the Eastern District of
Virginia obtained an order froma Magi strate Judge aut hori zi ng,
if not in effect directing, the agent not to | eave Attachment B
on the prem ses in defiance of Rule 41(f)(3)(B). They clearly
did not want defendant to have notice of the full contents of the

warrant when she returned to her office.

- 8-



The Governnent, as noted above, did not request that
the warrant or its attachments be seal ed and has offered us no
expl anation for the deliberate w thholding of the attachnents.
The Governnent's notion to seal did not explain how the
di scl osure of Attachment B at the conpletion of the search would
have conprom sed the investigation or risked anyone's safety. In
fact, the Assistant United States Attorney for the Eastern
District of Pennsylvania who represented the Governnment at the
present hearing advised the court that she knows of no instance
where aut horization to withhold the property description of a
warrant has ever been requested in this District.

The primary purpose of the exclusionary rule, of

course, is to deter unlawful police conduct. United States v.

Cal andra, 414 U. S. 338 (1974). The issuance of a warrant and
reliance on it by a | aw enforcenent officer can protect evidence
from suppression only if the reliance of the officer was

objectively reasonable. United States v. Leon, 468 U S. 897,

919-20 (1984). 1In Goh, the Suprene Court held that it was not
reasonable for the |aw enforcenent officer to rely on a warrant
i ssued by a Magi strate Judge which contai ned no description of
the property to be seized. 540 U S. at 561 n.4. Likew se, it
was not reasonable for the agent to rely on a Magi strate Judge's
order authorizing himto disregard Rule 41(f)(3)(B)

Suppressing evidence is always a severe renedy, and we
do not do so lightly for a Rule 41 violation. However, the

violation of Rule 41(f)(3)(B), even if not of constitutional
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di mension, was clearly intentional and deliberate and
fundanmental ly unfair to defendant. The violation was initiated
by a Special Assistant United States Attorney in Virginia and
carried out by a GSA special agent. Absent any legitimte
expl anation, we can only conclude that the intended effect was to
deprive the defendant of particularized notice of the property
authorized to be seized pursuant to the warrant and to i npede a
subsequent challenge to the validity of the search and sei zure.
W are not treating with trifles. Under the unusual
ci rcunst ances presented, we will grant the notion of defendant to
suppress all evidence seized fromthe office of SIMon My 5,
2005. W see no other appropriate renmedy to deter such conduct.
L.
Even if the violation of Rule 41(f)(3)(B) does not
conpel the suppression of all evidence, defendant asserts that
t he description of what was to be seized was constitutionally
defective under the Fourth Amendnent, which requires that no
warrant shall issue except one "particularly describing the place
to be searched, and the persons or things to be seized."
Def endant contends that the warrant either constituted a general
warrant or is overly broad. W agree with the defendant in part.
The | anguage of the Fourth Anmendnent prohibits general
warrants authorizing "a general, explanatory rumaging in a

person's belongings." Coolidge v. New Hanpshire, 403 U. S. 443,

467 (1971). The Fourth Amendnent also requires a warrant to be

supported by an affidavit of probable cause. Thus, we mnust
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conpare the wording of the warrant against the | anguage of the
probabl e cause affidavit on which the warrant is predicated.

United States v. Christine, 687 F.2d 749 (3d G r. 1982). Putting

asi de the issue of a general warrant, a warrant runs afoul of the

Fourth Amendnent when it is broader in scope than justified by

the supporting affidavit. 1d. at 753. The court nust "strike
froma warrant those severabl e phrases and cl auses that are

invalid for lack of probable cause or generality and preserve

t hose severabl e phrases and cl auses that satisfy the Fourth

Amendnent . " Any redaction is subject to the objective

reasonabl eness exception in Leon expl ai ned above.

Here, certain paragraphs of Attachnment B, if not a
general warrant, authorized the executing agents to seize itens
whose description far exceeds what is supported by the probable
cause affidavit. Paragraph A 2 of Attachnent B st at ed:

Any and all personal and/or business banking

records either held jointly or independently

by Mary Loui se Denese Sl aey, including but

not limted to nonthly savings and checking

statenents, cancel ed checks and banki ng

comuni cations, deposit tickets, w thdrawal

receipts, certificates of deposit, pass-

books, noney drafts, noney orders (blank or

endorsed), check cashing | ogs, wire transfer

| ogs, cashier's checks, bank checks, safe

deposit box keys, noney w appers, and any

ot her financial records for Denese Sl aey

and/ or Systens Integration and Managenent.

The conspiracy described in the affidavit of probable
cause was a schene to defraud the GSA under a certain contract
between GSA and SIM As part of the schene, fraudul ent and

fictitious invoices were subnmtted to GSA. Donal d Ni chol son, a

-11-



GSA official, who is a co-defendant here, participated and
received from defendant a part of the proceeds of this illicit
activity. According to the affidavit, the conspiracy |asted from
Sept enber, 1998 to January, 2001. Paragraph A 2 of Attachnent B
has no tine |imtation whatsoever and does not confine the

sei zure of the defendant's or SIMs records to those involving
the GSA contract in issue. The GSA agents were authorized to
seize all of defendant's personal checking account records,

t heoretically going back decades and extending well beyond the
end of the alleged conspiracy. Even if we struck the word

"personal ," it would not cure the defect. SIMwas a legitimte

busi ness having other contracts and transactions not related to
this matter. Nonethel ess, the agents were authorized to seize
and review all business banking records pertaining to defendant
and SIM Cearly, there was no basis in the affidavit of
probabl e cause for such a w de sweep.

Paragraph A .3 of Attachnent B all owed the follow ng
sei zure

Any and all invoices, billings, and/or clains
submitted to GSA under the SI M BOA and/ or
made reference to any task order under the
SIMBOA. Any and all personnel files for al
current and fornmer enpl oyees for the period
Septenber 1, 1998 to the present. Any and
all time sheets for all enpl oyees who had
wor ked for SIM between Septenber 1, 1998, to
the present. Any and all travel vouchers
and/ or supporting docunentation associ at ed
with travel costs for all SIM personnel,

bet ween Septenber 1, 1998 to the present.
Any and all supporting docunentation for al
"indirect” and "direct"” costs billed by SIM
for all task orders under the SIM BQOA
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We also find this paragraph to be overly broad in that
it described any and all personnel files, any and all tine
sheets, and any and all travel vouchers for SIM enployees beyond
the end of the conspiracy in January, 2001. The words "to the
present” neant up until May 4, 2005, the date the warrant was
i ssued. Moreover, the records of SIM enployees to be seized were
not limted in any way to the GSA contract in issue. Since under
Christine we cannot rewite the attachnent to change the tine
frame or otherwise to nodify the |anguage but may only sever and
redact invalid clauses or phrases, we have no choice but to
exci se the second, third, and fourth sentences of Paragraph A 3
as not supported by the affidavit of probable cause.

Finally, Paragraph B of Attachment B is
constitutionally infirm Assum ng the paragraph is not deened a
general warrant, it still granted inperm ssibly expansive
authorization to seize itens far beyond what is countenanced by
the supporting affidavit. It provided in relevant part:

Any records, docunents, materials and files

mai ntai ned on a conputer. The terns

"records," "docunments,” "materials" and

"files" include all information preserved in

any form visual, magnetic, electronic or

aural, including the originals and all non-

i dentical copies thereof, whether different

fromthe original by reason of any notation

made on such copies or otherwise ...."

Again, the reference to the records and materials
mai nt ai ned on the various conputers at SIMs office was w thout

[imtation as to subject matter and as to tine. SIM as noted

above, was in the internet technol ogy business and had ot her
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clients besides GSA. The description included the right to seize
personal information of defendant not relevant in any way to the
contents of the probable cause affidavit.

It was Agent Adans who signed the application and
affidavit of probable cause. He had to know that the scope of
Attachnment B significantly exceeded the scope of the affidavit.
No objectively reasonabl e | aw enforcenent officer could have
relied on the issuance of the warrant by the Mgistrate Judge to
conduct a search pursuant to the patently defective parts of
Attachment B, described above. See Leon, 468 U. S. at 919-20.
This is not a "doubtful or marginal case” where a | aw enforcenent
of ficer may properly rely on a Magi strate Judge's determ nati on.
Id. at 914.

Accordingly, if we are incorrect that all evidence
shoul d be suppressed because of the deliberate violation of Rule
41(f)(3)(B), we conclude that the warrant nust be redacted and
all evidence seized under Paragraphs A 2 and B of Attachnent B
and all evidence seized under the second, third, and fourth

sent ences of Paragraph A 3 nust be suppressed. See Christine,

687 F.2d 749.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
V. :
MARY LOUI SE DENESE SLAEY : NO. 05-704-2
ORDER

AND NOW this 26th day of April, 2006, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
that the notion of defendant Mary Loui se Denese Slaey to suppress
evi dence seized at the office of Systens Integration &
Managenment, Inc. on May 5, 2005 is GRANTED.

BY THE COURT:

[s/ Harvey Bartle 111

C. J.



